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A. IDENTITY OF PETITIONER AND DECISION 

BELOW 

William Rains petitions for review of the Court of 

Appeals's decision terminating review. RAP 13.4. The 

October 23, 2023, opinion and November 15, 2023, order 

denying reconsideration are attached. RAP 13 .4. 

B. ISSUES PRESENTED FOR REVIEW 

1. Courts must make the law of self-defense manifestly 

clear to the average juror and give requested self-defense 

instructions when they are supported by "some evidence." 

Here, the Court of Appeals agreed the evidence entitled Mr. 

Rains to the no duty to retreat instruction that he requested and 

held the trial court erred in refusing to give it, leaving Mr. 

Rains with incomplete self-defense instructions. However, the 

Court of Appeals ignored this Court's precedent and affirmed 

Mr. Rains's conviction by applying the nonconstitutional 

harmless error standard. 

The opinion conflicts with well-settled caselaw holding 

that the failure to give accurate or complete self-defense 
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instructions is a constitutional error requiring courts to presume 

prejudice and reverse unless the State proves beyond a 

reasonable doubt the error was harmless. Moreover, reversal 

was required because the improper denial of the no duty to 

retreat instruction prejudiced Mr. Rains under either standard. 

The Court of Appeals's erroneous opinion dilutes the 

prosecution's heavy burden to disprove self-defense and 

weakens the due process requirement that courts must make the 

law of self-defense manifestly apparent to the average juror. 

This Court should accept review of this important constitutional 

issue to address the Court of Appeals's conflict with firmly 

established case law. RAP 13 .4(b )(1 )-( 4). 

2. The constitutional right to freedom of speech requires 

courts to construe narrowly statutes that criminalize pure 

speech. Courts must therefore confine the harassment statute 

that criminalizes threatening speech to "true threats." The 

United States Supreme Court recently held this requires proof 

of a more culpable mental state than the "reasonable person" 
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standard previously used in Washington and instead require 

proof the speaker acted recklessly. Thus, the State must prove 

that when making the statements, the speaker consciously 

disregarded a substantial risk their communication would be 

viewed as threatening violence. 

Mr. Rains's case presents this Court with the opportunity 

to align Washington's true threat standard with the First 

Amendment requirement and to address this important 

constitutional issue of substantial public interest. This Court 

should accept review because the State did not present 

sufficient evidence to prove Mr. Rains acted recklessly as 

required by the First Amendment, rendering his conviction 

unconstitutional. RAP l 3.4(b )(3)-( 4). 

C. STATEMENT OF THE CASE 

William and Brittany Rains were married for nine years, 

together for twelve, and share three children. RP 578, 848. 

They were experiencing challenging times when they lost their 

home and had to move in with Ms. Rains's father. RP 579, 
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851. Mr. Rains lived with his family and father-in-law for 

almost two months before moving out. RP 641, 849-51. He 

and Ms. Rains remained in regular contact and were trying to 

decide if they could reconcile. RP 582-83, 640, 855-56. They 

continued to see each other and texted regularly. RP 583, 855-

56. 

Mr. Rains explained that although he had moved out of 

his father-in-law's house, he was "welcome" there. RP 858. 

He said his father-in-law never told him he could not come to 

the property, and he continued to visit. RP 858-59, 890-92. 

Ms. Rains said she did not allow him there but agreed that she 

sometimes welcomed Mr. Rains to come over and sometimes 

did not. RP 594, 641. 

On October 14, 2020, 1 Ms. Rains, hopeful the two could 

reconcile, sent Mr. Rains a video of her singing a love song she 

1 The communications began October 14, 2020, 
preceding the incident in the early hours of October 15, 2020. 
RP 583; CP 1. 
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wished would inspire his affection. RP 640-43. She was hurt 

when Mr. Rains, who did not see the video until later, did not 

immediately respond. RP 642-44, 856-57. She suspected Mr. 

Rains was seeing other women. RP 604, 646. In the hours 

leading up to their eventual meeting, the two exchanged hostile 

and unsavory messages back and forth, some of which Ms. 

Rains perceived as threatening, and the two argued. RP 583-93, 

645-46. 

Mr. Rains arrived at his father-in-law's property between 

11 p.m. and 1 :30 a.m. and parked in the driveway. RP 595, 

861. Ms. Rains testified they did not have plans to meet. RP 

594-95. When she heard Mr. Rains arrive, she went outside 

and saw him standing near her car. RP 595-97. Although she 

did not see him do anything, she assumed he was scratching her 

car. RP 596-603, 660-63. Mr. Rains denied scratching her car. 

RP 602. When Mr. Rains retl.illled to his car, Ms. Rains 

followed him and put her hands on his windowsill, preventing 

him from rolling up the window. RP 603-04, 678-80. Ms. 
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Rains testified she "was begging and pleading" for him to "hear 

me out" and "talk to me" while trying to stop him from closing 

the window. RP 679-80. 

Mr. Rains is 5'7," and Ms. Rains is 6'4". RP 594. Ms. 

Rains claimed they were both arguing when Mr. Rains grabbed 

onto her hands and pulled her into his car through the window 

she had prevented Mr. Rains from closing. RP 594, 603-07, 

678-83. As the two struggled, she claimed Mr. Rains put his 

hands on her throat and said either, 'Tm going to kill you" or 

"You're going to be killed" and 'Tm going to take a shit on 

your grave." RP 609. Ms. Rains then 'Jumped out of the 

window," ran back to her house, and called 911. RP 609, 626. 

Mr. Rains denied threatening to kill Ms. Rains or 

threatening her at all. RP 877-80, 903. He testified Ms. Rains 

invited him over to spend the evening together after their 

children were asleep. RP 853-61, 891-92. However, he missed 

his intended ferry and arrived much later than planned. RP 

859-61, 900. He lightly knocked on the door, but Ms. Rains 
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would not open it. RP 862-64. She told him, "Nope, it's too 

late. You need to go home. You're not welcome here." RP 

864. 

Mr. Rains returned to the driveway, left a watch he 

planned to give to Ms. Rains as a present on her car, and then 

got in his car. RP 864-66, 894-96. Ms. Rains came "flying" at 

him, yelling and angry. RP 865-66. She put her hands in Mr. 

Rains's car window, thwarting his effort to roll it up. RP 866-

67, 899-900. Mr. Rains smelled alcohol on her and realized 

Ms. Rains had been drinking. RP 868-70, 897. 

As Ms. Rains reached into Mr. Rains's car through the 

window she had forced to remain open, she made fun of his 

clothing and earring and said, "What are you, gay," before 

trying to rip his earring out. RP 871-72. She could not remove 

his earring but clawed at his face, leaving a large scratch. RP 

681-82, 871-73; Exs. 22-23. When Mr. Rains grabbed her 

hands to stop her, she grabbed back, pushed herself through the 

window into the car, and tried to choke him. RP 873-75. Mr. 
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Rains squeezed her hands to get them off him and shoved her 

out of the window. RP 874-75, 903-04. 

When Mr. Rains finally got Ms. Rains out of his car, he 

drove to his brother's firewood shop nearby. RP 876-77. 

When he saw how Ms. Rains had scratched his face, he sent her 

a picture and called her to say she assaulted him. RP 630-31, 

680-82, 750, 755-56, 877-79; Exs. 22-23. The police officer 

who responded to the 911 calls was with Ms. Rains, heard the 

call and Mr. Rains' s allegations, and saw the picture of his 

scratched face. RP 686-87, 746-50, 755-56, 879. However, 

Ms. Rains hung up on Mr. Rains when he accused her of 

assaulting him, and the officer did not get Mr. Rains's contact 

information or investigate his claims. RP 746, 757-61, 771-72. 

The State charged Mr. Rains with felony harassment, 

threat to kill. CP 1. The court granted Mr. Rains's motion to 

instruct the jury on the lesser-included offense of misdemeanor 

harassment. RP 807-13; CP 89-90, 99. The court also agreed 

evidence supported Mr. Rains's argument that the jury could 
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conclude the alleged threat was spoken in self-defense in 

response to what Mr. Rains said was an unwarranted attack on 

him. RP 782-99, 821-28, 911-19. The court agreed to deliver 

self-defense instructions for both charges but refused to give the 

no duty to retreat instruction Mr. Rains requested. RP 798-99, 

821-28, 911-19; CP 97-98, 208, 222. 

The jury acquitted Mr. Rains of felony harassment but 

convicted him of misdemeanor harassment. CP 117-18. 

D. ARGUMENT 

1. The Court of Appeals disregarded well-settled 

precedent and applied the wrong standard to affirm 

Mr. Rains's conviction after the trial court 

improperly denied Mr. Rains's request for a no duty 

to retreat instruction and delivered incomplete jury 

instructions that did not make the law of self-defense 

manifestly apparent. 

The Court of Appeals properly held Mr. Rains was 

entitled to a no duty to retreat instruction and concluded the 

trial court erred when it refused to instruct the jury as he 

requested. Slip op. at 3-6. But the court disregarded 

longstanding caselaw and improperly placed the burden on Mr. 

9 



Rains to demonstrate a reasonable probability the outcome of 

the trial was materially affected. Slip op. at 6-8. This Court's 

precedent, as well as published Court of Appeals cases, 

establish the State bears the burden to prove this constitutional 

error was harmless beyond a reasonable doubt. Because the 

court applied the wrong, lesser standard, in conflict with 

precedent, and because Mr. Rains was prejudiced under any 

standard, this Court should accept review. RAP 13.4(b)(l )-(4). 

a. The opinion ignores controlling precedent and applies 
the wrong prejudice standard to assess the trial court's 
error in denying Mr. Rains a no duty to retreat 
instruction to which he was entitled. 

For decades, this Court has required that jury 

instructions, "read as a whole, must make the relevant legal 

standard manifestly apparent to the average juror." State v. 

LeFaber, 128 Wn.2d 896, 900, 913 P.2d 369 (1996) (internal 

quotations omitted). Instructions "misstating" the law of self­

defense or "omitting" applicable self-defense instructions do 

not "make the relevant legal standard manifestly apparent to the 

average jury." Id. Such erroneous or incomplete instructions 



"amount[] to an error of constitutional magnitude and [are] 

presumed prejudicial." Id. ( emphases added). 

Here, the Court of Appeals properly held Mr. Rains "had 

a right to be present for purposes of a no duty to retreat 

instruction" and ruled the trial court erred in refusing to deliver 

it. Slip op. at 6. But in assessing the prejudice from this error, 

the Court of Appeals wrongly held this was merely an "error in 

the failure to give a further instruction refining the definition of 

lawful force," applied the nonconstitutional error standard, and 

placed the burden on Mr. Rains to prove prejudice. Slip op. at 

6-8. The Court of Appeals is incorrect and applied the wrong 

error standard. 

Reviewing courts consistently apply the constitutional 

harmless error standard in cases where trial courts have given 

incomplete or erroneous self-defense instructions. Even when a 

court gives otherwise accurate self-defense instructions, 

improperly withholding a no duty to retreat instruction renders 

the instructions inadequate. A court's refusal to give requested 

1 1  



instructions to which the defense is entitled fails to make the 

law of self-defense manifestly clear to the jury and creates 

constitutional error. 2 

For example, in State v. Allery, the trial court provided 

the jury with self-defense instructions, but it refused to deliver a 

no duty to retreat instruction. 101 Wn.2d 591, 598, 682 P.2d 

312 (1984). Because some evidence supported the proposed 

instruction, the court held, "The trial court erred in refusing to 

instruct the jury that the defendant had no duty to retreat." Id. 

This Court reversed the conviction and remanded for a new 

trial. Id. at 598-99. That the trial court delivered other self-

defense instructions did not render the error nonconstitutional 

or harmless. 

2 This is such an unremarkable, well-settled proposition 
of law that the prosecution conceded this was the appropriate 
standard in briefing. Br. ofResp't at 10, 20-22 (arguing court's 
refusal to give instruction was harmless and analyzing prejudice 
under constitutional harmless error standard). Every case cited 
in the briefing by both parties applies this standard. See Br. of 
Appellant at 25-29; Br. ofResp't at 20-22; Reply Br. at 6-10. 

12 



The same is true in State v. Redmond, this Court's most 

recent case to consider a no duty to retreat instruction. 150 

Wn.2d 489, 78 P.3d 1001 (2003). In Redmond, the defendant 

and the complainant had an altercation in the parking lot of the 

complainant's school. Id. at 491. The trial court gave the 

standard self-defense instructions but denied the defense 

request to deliver a no duty to retreat instruction. Id. 

This Court held the defense was entitled to the instruction 

because the defendant's testimony supported it. Id. at 494. 

Even though the evidence "arguably" indicated the defendant 

had "an easy opportunity to retreat" from the parking lot and 

the defense was "barely" entitled to self-defense instructions, 

the Court held, "The failure to provide a no duty to retreat 

instruction to the jury is reversible error." Id. at 494-95. 

Similarly, in State v. Williams, the Court of Appeals 

applied the constitutional error analysis to the trial court's 

refusal to give the no duty to retreat instruction. 81 Wn. App. 

738, 916 P.2d 445 (1996). It recognized, "Such an error can be 
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considered harmless if the court is convinced beyond a 

reasonable doubt that any reasonable jury would have reached 

the same result despite the error." Id. at 744. Because the State 

could not prove the absence of the instruction was a "trivial" 

error that "in no way affected the outcome of the case," the 

court reversed. Id. 

The court also applied the constitutional harmless error 

test in State v. Wooten, 87 Wn. App. 821, 825-26, 945 P.2d 

1144 (1997). The court recognized the improper withholding 

of a no duty to retreat instructions rendered the law on self­

defense incomplete. Because it was not a "trivial, formal or 

merely academic error," the State did not prove beyond a 

reasonable doubt the jury would have reached the same result, 

absent the error. Id. at 826. Therefore, the court reversed. 

Courts apply the constitutional harmless error standard to 

other missing self-defense instructions as well. E.g., State v. 

Espinosa, 8 Wn. App. 2d 353, 438 P.3d 582 (2019) (refusal to 
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give defense of others instruction established constitutional 

error that the State could not prove was harmless). 

Despite the legion of cases holding the failure to give 

complete and accurate self-defense instructions establishes 

constitutional error, the Court of Appeals ignored all of these 

cases. The opinion simply disregards the extensive body of law 

that recognizes '" An error affecting a defendant's self-defense 

claim is constitutional in nature and requires reversal unless it is 

harmless beyond a reasonable doubt."' State v. Ackerman, 11 

Wn. App. 2d 304, 315, 453 P.3d 749 (2019) ( quoting State v. 

Arth, 121 Wn. App. 205, 213, 87 P.3d 1206 (2004)) (reversing 

and remanding because instructions diluted State's burden of 

disproving self-defense). 

Instead, the Court of Appeals rejected controlling 

precedent from this Court, as well as its own cases, and 

supplanted this well-settled standard to hold courts should 

review erroneous or incomplete self-defense instructions under 

a nonconstitutional harmless error analysis. Slip op. at 6-8. 
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Moreover, the cases on which the opinion relied for the 

assertion that incomplete self-defense instructions do not 

present a constitutional error do not support that proposition. 

State v. Lucero, for example, held a defendant who did not 

request a no duty to retreat instruction could not challenge the 

absence of such an instruction on appeal. 152 Wn. App. 287, 

217 P.3d 369 (2009).3 Here, there is no dispute Mr. Rains 

requested the no duty to retreat instruction. RP 798-99, 821-28, 

911-19; CP 208. 

State v. Chacon does not address either self-defense 

issues or a court's improper refusal to give requested 

instructions. 192 Wn.2d 545, 431 P.3d 477 (2018). Instead, in 

Chacon the court gave a reasonable doubt instruction, and the 

defense neither objected nor requested additional instructions. 

Id. at 54 7. When the defense tried to challenge the instruction 

as incomplete for the first time on appeal, the court held the 

3 This Court reversed Lucero on an unrelated sentencing 
error. 168 Wn.2d 785, 230 P.3d 165 (2010). 
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trial court's failure to provide the jury with additional language 

that no one requested did not satisfy manifest constitutional 

error under RAP 2.5(a)(3). Id. at 550-55. 

These cases are properly understood as addressing 

whether a constitutional error is manifest for purpose of 

RAP 2.5(a)(3). They do not control the appropriate standard 

where the defense requested an instruction, the court 

erroneously refused to give it, and the jury was left with 

incomplete self-defense instructions, as occurred here. Nor do 

these cases consider the "high threshold for clarity" that applies 

specifically to self-defense instructions. State v. Irons, 101 Wn. 

App. 544, 550, 4 P.3d 17 4 (2000). 

Contrary to a mountain of caselaw and both parties' 

briefing, the Court of Appeals relied on its own novel theory 

and applied a different, incorrect prejudice standard. See RAP 

12.1 (a) ( appellate court will decide case based on arguments of 

parties); Dalton M, L.L.C. v. North Cascade Trustee Servs., 

Inc., 2 Wn.3d 36, 50-51, 534 P.3d 339 (2023) (same). 
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Precedent and due process of law dictate that reviewing courts 

should apply the constitutional harmless error standard to the 

admitted error in refusing to give the no duty to retreat 

instruction Mr. Rains requested. This Court should accept 

review to address the conflict with these cases on this important 

constitutional issue of substantial public interest. 

b. The trial court's improper denial of the no duty to 
retreat instruction left the jury with incomplete self­
defense instructions and prejudiced Mr. Rains under 
any standard. 

The Court of Appeals concluded the trial court's 

improper refusal to give the instruction did not prejudice Mr. 

Rains because he was still able to argue his case. Slip op. at 7-

8. The court is wrong. First, that a defendant was able to argue 

some theory of the case, despite incomplete instructions, is not 

the test. See LeFaber, 128 Wn.2d at 903 ("A legally erroneous 

instruction cannot be saved" merely because it "permit[ ed] 

Defendant to argue his theory of the case."); Irons, 101 Wn. 

App. at 559 (reversing and remanding based on court's refusal 

to give requested self-defense instruction even though the 

18 



instructions given "allowed Irons to argue his theory of the 

case"). When a court's failure to give requested self-defense 

instructions supported by the evidence "impaired" the defense's 

"ability to fully argue his theory of the case," the defense is 

prejudiced. Espinosa, 8 Wn. App. 2d at 363 (emphasis added). 

Without complete instructions that made the law of self­

defense manifestly apparent to the jury, Mr. Rains was left to 

argue his case "without the essential context of a legal theory" 

explaining how the evidence related to the relevant law. See 

State v. Arbogast, 199 Wn.2d 356, 381, 506 P.3d 1238 (2022). 

This did not permit him to fully argue his theory of the case. It 

meant Mr. Rains emphasized one theory-denying he ever 

made the threat-and minimized another theory-that if he 

made the threatening statement, it was in self-defense. 

Complete and accurate self-defense instructions, 

including a no duty to retreat instruction, would have informed 

the jury that Mr. Rains was allowed to use threatening language 

to defend himself against Ms. Rains's assault because he had a 
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right to remain in his car and was not required to flee. See 

WPIC 17.05; CP 208. Mr. Rains was not able to fully argue 

this theory because he lacked the legal instructions to support it 

and explain it to the jury. Without the no duty to retreat 

instruction, the jury could have found the statement was 

unlawful because it thought Mr. Rains could have retreated 

further by driving away rather than stand his ground and 

defense himself by making a threatening statement. 

This is precisely the harm the no duty to retreat 

instruction seeks to combat: When "a reasonable juror may well 

have concluded on th[ e] record that the failure of the defendants 

to retreat constituted an excessive use of force," the no duty to 

retreat instruction is critical. Williams, 81 Wn. App. at 744. 

When "the possibility of ... speculation exists" the jury may 

think retreat was a reasonably effective alternative to the use or 

threat of force, the failure to give a requested no duty to retreat 

instruction could well have affected the final outcome of the 

case, and reversal is required. Redmond, 150 Wn.2d at 494-95. 

20 



Moreover, Mr. Rains did argue self-defense to the jury, 

along with denying that he made the threat entirely. RP 969 

(explaining what self-defense would permit), RP 969 

(explaining proportionality), RP 970 (explaining a person is 

allowed to make a threat to kill "in response" to being choked). 

The opinion's conclusion to the contrary is mistaken. Slip op. 

at 7-8. 

Finally, in assessing prejudice, the Court of Appeals 

failed to consider the State's closing argument. The 

prosecution's closing argument addressing self-defense may 

"exacerbate" a court's error in wrongly refusing to give self­

defense instructions and create prejudice. Espinosa, 8 Wn. 

App. 2d at 363 ( considering closing argument in assessing 

prejudice from absent instruction); Williams, 81 Wn. App. at 

743 and n.3. 

Here, the prosecution exploited the incomplete 

instructions by opportunistically arguing to the jury that Mr. 

Rains "had no right to be there." RP 940. Without the no duty 
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to retreat instruction, the incomplete self-defense instruction did 

not inform the jury Mr. Rains was entitled to act in his defense 

rather than leave. And the prosecutor's false argument that Mr. 

Rains "had no right to be there" exploited the incomplete 

instructions. Without the no duty to retreat instruction, Mr. 

Rains was unable to argue the self-defense theory fully and the 

jury was left to believe Mr. Rains should have retreated, rather 

than stand his ground, and therefore that he was not entitled to 

use threatening language to defend himself. 

The prosecution also misstated the law of self-defense in 

closing, adding to the prejudice from the missing instruction. 

First, the prosecution told the jury it could not find Mr. Rains 

acted in self-defense when he claimed he did not make the 

statements. RP 948. This was incorrect. See slip op. at 9-10 

(holding prosecution's statement was "improper"). When a 

person presents a self-defense claim, the prosecution must 

disprove it beyond a reasonable doubt. State v. Walden, 131 

Wn.2d 469, 473, 932 P.2d 1237 (1997). A self-defense claim is 
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not defeated because the defendant testifies the act or statement 

did not occur. State v. Fernandez-Medina, 141 Wn.2d 448, 

455-56, 6 P.3d 1150 (2000). Conflicting evidence and 

conflicting defense are presented in many cases, and it is for the 

jury to determine the evidence and whether the prosecution has 

proven each element beyond a reasonable doubt. State v. 

Werner, 170 Wn.2d 333, 337-38, 241 P.3d 410 (2010); 

Espinosa, 8 Wn. App. 2d at 362-63. 

Second, the prosecution also misstated the law on self­

defense when it attempted to revive its argument, properly 

rejected by the trial court, that self-defense could not apply 

because the prosecution charged Mr. Rains with harassment, 

not assault. RP 948-49. That argument was improper, legally 

erroneous, and contrary to the court's rulings. See slip op. at 9-

10 (holding prosecution's statement was "improper"). 

The prosecution's misstatements of self-defense, RP 948-

49, along with its improper argument that Mr. Rains "had no 

right to be there," RP 940, underscore the prejudice. The trial 
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court's refusal to give Mr. Rains's requested no duty to retreat 

instruction left the jury with incomplete instructions, and the 

prosecution's improper argument and misstatements of law 

capitalized on that failing, prejudicing Mr. Rains. The facts 

established prejudice under the proper constitutional harmless 

error standard or the inapplicable nonconstitutional error 

standard. This Court should grant review. 

2. This Court should grant review to align Washington's 

law with the First Amendment and Countennan. 

The State did not present sufficient evidence of a true 

threat as required by the First Amendment because it did not 

prove Mr. Rains made the alleged threat recklessly. That is, the 

State did not prove that when making the statement, Mr. Rains 

consciously disregarded a substantial risk that his 

communication would be viewed as threatening violence. Mr. 

Rains's conviction violates the First Amendment. 

Washington's harassment statute criminalizes pure 

speech and must comply with the First Amendment. State v. 

Kilburn, 151 Wn.2d 36, 41, 84 P.3d 1215 (2004). Accordingly, 
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a person commits harassment only if they make a true threat. 

Id. at 48. 

For decades, Washington has required only simply 

negligence under an objective standard. This Court has 

interpreted a "true threat" as "a statement made in a context or 

under such circumstances wherein a reasonable person would 

foresee that the statement would be interpreted ... as a serious 

expression of intention to inflict bodily harm upon or to take the 

life of [another person]." State v. Williams, 144 Wn.2d 197, 

207-08, 26 P.3d 890 (2001) (internal quotations omitted). It has 

explained this requires only "simple negligence." State v. 

Schafer, 169 Wn.2d 274, 287, 236 P.3d 858 (2010). 

The recent case of Counterman v. Colorado rejects the 

objectively reasonable test previously used in Washington 

because it is incompatible with the First Amendment. 600 U.S. 

66, 143 S. Ct. 2106, 216 L. Ed. 2d 775 (2023). Counterman 

held the First Amendment is not satisfied by defining a true 

threat under an objective reasonable person standard. 600 U.S. 
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at 79-80. Instead, the speaker must at least recklessly convey a 

threat of violence. Id. Counterman explained, "A person acts 

recklessly, in the most common formulation, when he 

consciously disregard[ s] a substantial [ and unjustifiable] risk 

that the conduct will cause harm to another." Id. at 79 (internal 

quotations omitted) (alterations in Counterman). "[R]eckless 

defendants have done more than make a bad mistake. They 

have consciously accepted a substantial risk of inflicting serious 

harm." Id. at 80. 

Washington's standard that a true threat may be based on 

a finding that an objective person would view the words as 

threats is equivalent to simple negligence. Schafer, 169 Wn.2d 

at 287. Counterman rejected this as too low a standard in light 

of the constitutional interests at stake. Unless the speaker is 

subjectively aware of a substantial risk that their words will be 

viewed as threatening violence and consciously disregarded that 

risk, the true threats exception to the First Amendment does not 

permit conviction. Counterman, 600 U.S. at 69, 80. 
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Nor does the statutory requirement that the person 

"knowingly threaten" another satisfy the First Amendment 

requirement. RCW 9A.46.020(l )(a). Knowledge or 

"awareness of a communication's contents" is not the same as 

knowledge or "awareness of [ a communication's] threatening 

nature." Counterman, 600 U.S. at 72 n.2. This Court has 

already rejected arguments the word "knowingly" applies to the 

true threat element. State v. J.M. , 144 Wn.2d 472, 483-86, 28 

P.3d 720 (2001 ). Instead, it held the knowledge requirement 

applies only to the utterance of the threatening words; it does 

not apply to the resulting fear. Id. at 485. Thus, the statute's 

knowledge element is insufficient to satisfy the First 

Amendment requirement of at least recklessness as to the result 

of the threat. Counterman, 600 U.S. at 79 & n.5. 

Here, the prosecution did not prove that Mr. Rains was 

"aware that others could regard his statements as threatening 

violence and deliver[ed] them anyway." See Counterman, 600 

U.S. at 79 (internal quotations omitted). In short, it did not 
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satisfy the reckless standard because it did not prove Mr. Rains 

"consciously disregarded a substantial risk that his 

communications would be viewed as threatening violence." Id. 

at 69. It is not enough that the prosecution proved a reasonable 

person would have been aware of the risk. Id. at 79 n.5. 

Ms. Rains's claim that Mr. Rains said, "You're going to 

be killed and ... I'm going to take a shit on your grave," RP 

609, is consistent with "odious expressions of frustration" or 

hyperbole spoken with a "hurtful or vile" sentiment. State v. 

D.R.C., 13 Wn. App. 2d 818, 820, 829, 467 P.3d 994 (2020). It 

is the sort of immature, hurtful statement one person hurtles at 

another during a heated argument at the end of a day of back­

and-forth bickering. The context of this "mean-spirited," 

"hyperbolic expression[] of frustration" as two people struggled 

with the demise of decade-plus long relationship does not 

demonstrate a reckless disregard that a listener would take the 

juvenile, hurtful statements of frustration as a serious threat of 
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violence. State v. Kohonen, 192 Wn. App. 567, 582, 370 P.3d 

16 (2016). 

The prosecution did not present sufficient evidence that 

Mr. Rains consciously disregarded a substantial and 

unjustifiable risk that his conduct would cause harm to another. 

See Counterman, 600 U.S. at 79-81. The Court of Appeals's 

conclusion to the contrary lacks any analysis of the required 

constitutional standard and simply summarily concludes it has 

been met. Slip op. at 16-17. 

This Court should accept review to explore the contours 

of the reckless standard and align Washington's cases with the 

First Amendment requirement. 
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E. CONCLUSION 

For all these reasons, this Court should accept review. 

RAP 13 .4(b ). 

Counsel certifies this brief complies with RAP 18.17 and 

the word processing software calculates the number of words in 

this document, exclusive of words exempted by the rule, as 

4,859 words. 

DATED this 14th day of December, 2023. 

Respectfully submitted, 

KATE R. HUBER (WSBA 47540) 
Washington Appellate Project (91052) 
Attorneys for Petitioner 
katehuber@washapp.org 
wapofficemail@washapp.org 
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D IVIS ION  O N E  

U N PU BL ISHED O P I N ION 

B IRK, J .  - Wi l l iam Rains ,  I I ,  appeals h is convict ion of m isdemeanor 

harassment. He argues ( 1 ) the tria l  cou rt v io lated h is due process rig ht by fa i l i ng 

to g ive a no d uty to retreat j u ry i nstruction , (2) the State engaged i n  prosecutoria l  

m iscond uct by m isstat ing the law of se lf-defense ,  (3)  the State engaged i n  

prosecutor ia l  m isconduct by  i ntrod uc ing evidence i n  v io lat ion of a pretria l  ru l i ng , 

(4) there was cumu lative error ,  (5) the State presented insufficient evidence to 

convict under the F i rst Amendment ,  and (6) the tria l  cou rt erred i n  order ing the 

vict im pena lty assessment and DNA 1 fee .  We affi rm Wi l l iam's2 conviction and 

remand for the tria l  court to strike the vict im pena lty assessment and the DNA fee .  

The State a l leged that on October 1 5 , 2020 ,  Wi l l iam th reatened to ki l l  h is 

wife ,  Brittany Rai ns ,  from whom he was separated . The State charged Wi l l iam with 

1 Deoxyribonucle ic acid . 
2 For clarity ,  we use fi rst names to refer to Wi l l iam Rains and witness 

Brittany Rains ,  h is  former spouse. We do not i ntend d isrespect .  
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fe lony harassment - domestic violence. At trial, Brittany and William provided 

d ifferent versions of what had occurred. 

Brittany testified William arrived at her father's house between 1 2 :00 a .m.  

and 1 :30 a .m.  Brittany testified she had not invited h im over and had texted him 

" '[p]lease do not come to my dad's house. You are not welcome here. '  " When 

she walked onto the porch, Brittany saw William park next to her vehicle and "start[] 

do[ing] something to the side of [her] car.'' Brittany told William to " '[g]et away 

from [her] car' " and to " 'get out of here . ' " Once William returned to his vehicle, 

Brittany walked to hers and noticed a scratch down the side of her car that had not 

been there before. Brittany said she approached the driver's side of Will iam's car 

and placed her hands on his window sil l ,  begging and pleading for him to hear her 

out. Brittany testified that during the argument Will iam became upset and grabbed 

onto her hands, putting "his fingernails into my skin, and he's . . .  in my face saying 

these same sorts of threats" as he had made in text messages before he had 

arrived at the property . While attempting to get out of his grip, Brittany claimed 

she slid through the window and got into the car with h im.  Brittany testified "he 

puts his hands on my throat and he says-I can't remember [i� he said ' I 'm going 

to kill you'  or 'You're going to be ki lled , ' " together with reference to action William 

would take after she was in the grave. Brittany jumped out of the window and ran 

into the house to call the police while William drove away. 

William testified Brittany invited him over that night. When he arrived at the 

house, he knocked on the front door and heard Brittany yell from the front of the 

house " 'Nope, it's too late. You need to go home. You're not welcome here.' " 

2 
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William testified that on the walk back to his vehicle , he attempted to open 

Brittany's car door to leave a present for her, but the vehicle was locked . Brittany 

ran outside and told William to get away from her car. As William got back into his 

vehicle, he testified Brittany ran up to the car and grabbed the window asking him 

to talk. Will iam testified that during the conversation, Brittany became upset about 

the way William was dressed. Brittany attempted to rip Will iam's earring out of his 

ear, before lunging at him and clawing at his face . Brittany grabbed William by the 

throat, choking h im to the point where he could not breathe. William testified he 

squeezed Brittany's hands to get them off him and drove away. 

The trial court granted William's motion to instruct the jury on the lesser 

included offense of misdemeanor harassment and agreed to deliver self-defense 

instructions for both charges. However, the trial court refused to give a no duty to 

retreat instruction based on lack of evidence that William had a right to be present, 

as opposed to only permission. 

The jury acquitted William of the fe lony harassment charge, but found him 

guilty of misdemeanor harassment. During sentencing, the trial court imposed "the 

mandatory $500 victim impact fee and $1 00 DNA collection fee . "  William appeals 

his conviction and sentence. 

I I  

William argues the trial court provided incomplete jury instructions by 

refusing to instruct on no duty to retreat. William argues that without the no duty 

to retreat instruction ,  the State was not held to its burden to disprove self-defense. 

We conclude that any error was harmless. 

3 
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Because the tria l  cou rt's refusal to provide an instruct ion was based on a 

lega l  conclus ion , ou r  review is de nova . See State v. Scherf, 1 92 Wn .2d 350 ,  400 , 

429 P . 3d 776 (20 1 8) . Genera l ly ,  a crim ina l  defendant is entit led to an instruction 

on the i r  theory of the case if there was evidence to support that theory. State v. 

Wi l l iams,  1 32 Wn .2d 248 ,  259 ,  937 P .2d 1 052 ( 1 997) . In  considering whether 

evidence is sufficient to support a j u ry instruction ,  we view the evidence i n  the l i ght 

most favorab le to the party that requested the instruction . State v. Fernandez­

Med ina ,  14 1  Wn .2d 448 ,  455-56 , 6 P . 3d 1 1 50 (2000) . "The law is wel l  settled that 

there is no duty to retreat when a person is assau lted i n  a p lace where [they have] 

a rig ht to be . "  State v .  Redmond , 1 50 Wn .2d 489 ,  493 ,  78 P . 3d 1 00 1  (2003) . I t  is 

revers ib le error to decl ine a no duty to retreat instruct ion where "a j u ry may 

objective ly conclude that fl ig ht is a reasonably effective alternative to the use of 

force i n  se lf-defense . "  I d .  at 495 . 

The parties' arguments i n  the tria l  cou rt focused on whether Wi l l iam had the 

" rig ht" to be on the property , where he based that assertion on havi ng Brittany's 

perm iss ion to be there .  A possessor of property may exp l icit ly or  imp l ied ly consent 

to a l icensee's entry .  See S ing leton v .  Jackson , 85 Wn . App .  835 , 839 , 935 P .2d 

644 ( 1 997) . Consent may be imp l ied th rough conduct or  by app l ication of local 

custom . kl For instance ,  one imp l ied l icense recogn ized by common law is a 

homeowner's imp l ied l icense to th i rd parties to approach a front door and knock i n  

an attempt to make contact for a customary pu rpose . State v .  C . B . ,  1 95 Wn . App .  

528 ,  538-39 , 380  P . 3d 626 (20 1 6) (citi ng F lor ida v .  Jard i nes , 569 U .S .  1 ,  8 , 1 33 S .  

Ct. 1 409 ,  1 85 L .  Ed . 2d 495  (20 1 3)) . "Th is imp l icit l i cense typ ical ly perm its the 
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vis itor to approach the home by the front path , knock promptly, wait b riefly to be 

rece ived , and then (absent i nvitation to  l i nger longer) leave . "  Jard i nes , 569 U .S .  

at 8 .  

I n  Harvey, the defendant shot and  k i l led two men  i n  the parki ng lot of an  

apartment bu i ld i ng .  I n  re Persona l  Restra int of Harvey, 3 Wn . App .  2d  204 ,  206-

07, 4 1 5 P . 3d 253 (20 1 8) .  Neither Harvey nor the victims l ived in the bu i ld i ng or 

had an ownersh ip  i nterest in the property . & at 2 1 6 .  Analyz ing whether Harvey 

had a rig ht to be in the private parki ng lot, the court exp la i ned that cond uct that 

wou ld otherwise constitute a trespass wi l l  not be considered so if it is privi leged . 

& Privi lege can derive from "consent of the possessor or may be g iven by law 

because of the pu rpose for which the actor acts . "  & Because there was no 

evidence of express or imp l ied consent to Harvey's enter ing the parki ng lot ,  the 

court held it was not erroneous to refuse the no d uty to retreat instruction . Id . at 

2 1 8 .  

Viewing the evidence in  the l i ght most favorab le to Wi l l iam , there i s  some 

evidence Wi l l iam had consent from Brittany to be on the property at the t ime of the 

charged th reat . Wi l l iam testified that before the incident he had perm iss ion to be 

on Brittany's property based on her express i nvitat ion to come over that n ight .  

Wi l l iam testified Brittany i n it ia l ly revoked that perm ission by demand ing Wi l l iam 

leave the res idence ,  but then she ran after h im ,  p laced her hands on h is window 

s i l l ,  and p leaded for h im to hear her out .  Both Wi l l iam and Brittany testified that 

Brittany asked h im to hear what she had to say, and the State argued the same 

th ing in its clos ing argument. There was evidence Wi l l iam had express or imp l ied 

5 
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consent to be on the property at the t ime of the incident ,  and therefore had a rig ht 

to be present for pu rposes of a no duty to retreat i nstruction . 

However, fa i l i ng to g ive a no d uty to retreat instruct ion may be considered 

harm less error. Our  standard of review depends on whether the tria l  cou rt's error 

was constitutiona l  or nonconstitutiona l . A constitutional  error is harm less if we are 

"convi nced beyond a reasonable doubt that any reasonable j u ry wou ld  have 

reached the same resu lt ,  desp ite the error . " State v. Aumick,  1 26 Wn .2d 422 , 430 ,  

894 P .2d 1 325 ( 1 995) . Where the error is not of  constitutional  magn itude ,  we app ly 

the ru le that "error is not prejud ic ia l  un less , with i n  reasonable probab i l it ies , had the 

error not occu rred , the outcome of the tria l  wou ld have been mater ia l ly affected . "  

State v .  Cunn ingham , 93 Wn .2d 823, 83 1 , 6 1 3 P .2d 1 1 39 ( 1 980) . We have 

previously held the absence of a no d uty to retreat instruct ion does not g ive rise to 

a man ifest error affect ing a constitutiona l  rig ht .  See State v. Lucero ,  1 52 Wn . App .  

287 ,  292 , 2 1 7  P . 3d 369 (2009) (error cannot be  ass igned for the fi rst t ime on  

appeal for not g iv ing an un requested no d uty to  retreat instruction) , rev'd on other 

grounds ,  1 68 Wn .2d 785 , 230 P . 3d 1 65 (20 1 0) .  

Accord ing to Wi l l iam , the absence of a n o  d uty to retreat instruct ion presents 

an error of constitut ional magn itude .  We d isag ree . The tria l  cou rt i nstructed on 

se lf-defense . Th is i nstruct ion i nformed the j u ry it is lawfu l to use force when a 

person " reasonably bel ieves that he or she is about to be i nj u red" and when "the 

force is not more than is necessary . "  The State was requ i red to prove that Wi l l iam 

d id not "employ such force and means as a reasonably prudent person wou ld use 

under the same or s im i lar  cond itions as they appeared to the person ,  tak ing i nto 

6 
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cons ideration a l l  of the facts and c i rcumstances known to the person at the t ime of 

and prior to the incident . "  For pu rposes of due process , the State was held to its 

bu rden . State v. Chacon exp la ins ,  "To satisfy d ue process under the Fou rteenth 

Amendment, the prosecution bears the burden of provi ng every e lement of every 

crime beyond a reasonable doubt . "  1 92 Wn .2d 545 ,  549,  431  P . 3d 477 (20 1 8) . 

But Chacon rejected a c la im that the constitut ion requ i red defi n it ional language 

fu rther re i nforc ing the reasonable doubt standard and presumption of i n nocence 

so long as the instruct ions "adequate ly re layed the State 's burden of proof beyond 

a reasonable doubt and the defendant's presumption of i nnocence . "  kl at 549 , 

553 .  Here ,  the State proved that Wi l l iam d id not use lawfu l force . Any error i n  the 

fa i l u re to g ive a fu rther instruct ion refi n i ng the defi n it ion of lawfu l force is not a 

constitutiona l  one .  

We therefore ask whether ,  with i n  reasonab le probab i l it ies , had the error not 

occu rred , the outcome of the tria l  wou ld have been materia l ly affected . The lack 

of a no duty to retreat i nstruct ion was harmless under th is standard .  Wi l l iam d id 

not re ly on se lf-defense as h is theory of the case . I n  h is  open ing  statement, Wi l l iam 

argued he d id not th reaten Brittany. Wh i le testify ing , Wi l l iam den ied ever 

th reaten ing  to ki l l  Brittany. Consistent with th is ,  he d id not argue that he made a 

th reat i n  se lf-defense . I n  clos ing , Wi l l iam emphas ized the j u ry was instructed on 

se lf-defense because 

if [Wi l l iam] is be ing choked by somebody, okay, and he g rabs them and 
takes the ir  hands off, that is conduct ;  rig ht? And so he is a l low[ed] to 
defend h imself when [he] is be ing assau lted , and you can 't use that 

7 
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conduct aga i nst h im when j udg ing whether or not he 's gu i lty of fe lony 
harassment .  That's why it's in there . 

(Emphasis added . )  Th is clos ing argument asked the j u ry not to use defens ive 

act ions as evidence that Wi l l iam made the charged th reat, but d id not argue that 

making the th reat was i n  self-defense .  Add it iona l ly ,  the j u ry's verd ict i nd icated the 

j u rors bel ieved Brittany's test imony that Wi l l iam verba l ly th reatened her .  There is 

no reasonable probab i l ity the j u ry wou ld have reached a d ifferent verd ict had the 

tria l  cou rt g iven a no duty to retreat instruction . Therefore , any error in refus ing to 

g ive a no d uty to retreat i nstruct ion was harm less . 

1 1 1  

Wi l l iam next argues he was den ied a fa i r  tria l  when the prosecutor m isstated 

the law of se lf-defense du ring clos ing arguments and when the prosecutor 

i ntrod uced evidence of Wi l l iam's activity with the "carte l . "  We d isag ree . 

Our  federa l  and state constitutions guarantee persons accused of a crime 

the rig ht to a fa i r  tria l . U .S .  CONST. amends .  VI , XIV; WASH . CONST .  art .  I , §§ 3 ,  22 . 

"A defendant argu i ng that prosecutoria l  m isconduct v io lated h is or  her rig ht to a 

fa i r  tria l  has the burden of showing the prosecutor's conduct was both improper 

and prejud ic ia l  i n  the context of the enti re tria l . "  State v .  Walker ,  1 82 Wn .2d 463 , 

477 , 34 1 P . 3d 976 (20 1 5) .  To show prejud ice requ i res that the defendant show a 

substant ia l  l i ke l i hood that the m isconduct affected the j u ry verd ict .  In re Pers .  

Restra int of G lasmann ,  1 75 Wn .2d 696 , 704 ,  286 P . 3d 673 (20 1 2) .  However, i f  a 

defendant is ra is ing prosecutor ia l  m isconduct for the fi rst t ime on appea l ,  an error 

is waived un less the defendant estab l ishes "that the m isconduct was so flag rant 

and i l l  i ntentioned that an instruct ion wou ld not have cu red the prejud ice . "  & I f 

8 
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the prejud ice cou ld have been cu red by a j u ry instruction , but the defense d id not 

request one ,  reversa l  is not req u i red . State v. Russe l l ,  1 25 Wn .2d 24 , 85 ,  882 P .2d 

747 ( 1 994) . 

A 

During the State's c los ing arguments , the prosecutor add ressed the se lf­

defense j u ry instruction . The prosecutor argued , " [B]y the defendant's own 

test imony, he said he never put h is  hands on her th roat , he never threatened her .  

He said he wou ld  never th reaten h is  wife .  Se lf-defense , imp l icit i n  the instruction , 

says that he must match the force when he perce ives a th reat . "  Wi l l iam d id not 

object . The prosecutor fu rther questioned 

how can you fi nd that he was act ing i n  se lf-defense , if by h is own 
adm ission , he d id noth ing? He said noth i ng ,  he d idn 't p lace h is 
hands on her neck. [Wi l l iam] is not charged with assau lt .  [Wi l l iam] 
is charged with fe lony harassment. At the heart of that harassment 
th reat, is the th reat to ki l l .  So un less Brittany made th reats to ki l l  h im 
and made an act ion i n  concordance with that and  [Wi l l iam] 
responded with equa l  force to stop that i nj u ry ,  then there is a se lf­
defense c la im here .  It does not apply. [Wi l l iam] d id  not act in se lf­
defense here .  

Wi l l iam aga in  d id not object . 

Both statements were improper. F i rst, it was not accu rate to suggest that 

se lf-defense cou ld be not be re l ied on if the j u ry d id not bel ieve Wi l l iam's den ia l  of 

us ing any force , nor that force used i n  self-defense "must match" the i nj u ry 

th reatened . Rather, as the tria l  cou rt instructed the j u ry ,  a person may use "such 

force" as a reasonably prudent person wou ld use under the same or s im i lar  

cond it ions .  Second , it was not accu rate to say that the defense d id not app ly to 

the charged th reat un less Brittany had made a th reat . Aga i n ,  as the tria l  court 

9 



No .  8387 1 -7- 1/1 0 

instructed the j u ry ,  it was a defense to a charge of harassment if Wi l l iam "offer[ed] 

to use force" in se lf-defense.  

Desp ite these m isstatements , Wi l l iam fa i ls  to show that an instruct ion cou ld 

not have cu red any prejud ice .  Had Wi l l iam objected , the tria l  court cou ld  have 

properly exp la i ned the law of se lf-defense , and done so by referri ng the prosecutor 

and the j u ry to the instructions they had j ust been g iven . I n  add ition to not 

objecti ng , Wi l l iam's fa i l u re to move for a cu rative instruct ion or a m istria l  for an 

a l leged ly improper remark,  "strong ly suggests the argument d id  not appear 

[ i rreparab ly prej ud ic ia l ]  i n  the context of the tria l . "  State v .  Negrete , 72 Wn . App .  

62 , 67 ,  863 P .2d 1 37 ( 1 993) . 

Add it iona l ly ,  the prosecutor's m isstatements were not i nflammatory and 

were l im ited to one short sect ion of her clos ing argument . The j u ry was provided 

with instruct ions defi n ing se lf-defense and accu rate ly exp la in ing  when a person is 

entit led to use it .  We presume that j u ries fo l low instructions .  State v .  Graham , 59 

Wn . App .  4 1 8 ,  428 , 798 P .2d 3 1 4  ( 1 990) . I n  the context of the instructions ,  the 

prosecutor's m isstatements read as attempts to argue cons iderations that were 

appropriate ly before the j u ry .  Self-defense requ i res proportiona l ity of the force to 

the situation , and the State was entit led to argue that Brittany d id not d i rect a th reat 

toward Wi l l iam or a correspond ing action . The prosecutor's m isconduct was 

ne ither flag rant nor i l l  i ntentioned . The prosecutor's m isstatements were "not the 

type of comments [ou r  Supreme Cou rt] has held to be i nflammatory , "  State v .  Brett , 

1 26 Wn .2d 1 36 ,  1 80 ,  892 P .2d 29 ( 1 995) , so there is no poss ib i l ity that the 

prosecutor's statements engendered an " i nflammatory effect , "  State v .  Perry, 24 

1 0  
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Wn .2d 764 , 770 , 1 67 P .2d 1 73 ( 1 946) . Cf. State v. Belgarde, 1 1 0 Wn .2d 504 , 506-

07, 755 P .2d 1 74 ( 1 988) (prosecutor attempted to use prejud i ce and stereotypes 

as a basis for fi nd i ng defendant gu i lty) ; State v .  Reed , 1 02 Wn .2d 1 40 ,  1 43-44 , 684 

P .2d 699 ( 1 984) (prosecutor repeatedly ca l led the defendant a l iar ,  stated the 

defense had no case , and imp l ied the defense witnesses shou ld not be bel ieved 

because they were from out of town and d rove fancy cars) . Wh i le we do not 

condone the prosecutor's m isstatements of the law of se lf-defense , that the 

statements here read as both m istaken and an attempt to argue appropriate 

content ions is critica l to ou r  conclus ion that th is m iscond uct does not j ustify a new 

tria l . 

B 

Wi l l iam argues he was den ied a fa i r  tria l  when the prosecutor i ntrod uced 

h igh ly prejud ic ia l  evidence of Wi l l iam's activity with the "carte l . "  We d isag ree . 

1 

I n  a pretria l  mot ion i n  l im i ne ,  the State moved to adm it ER 404(b) evidence 

of Wi l l iam's prior th reats to ki l l  Brittany, th reats via text message lead ing up  to the 

incident at hand , and Wi l l iam's prior d rug abuse . Wi l l iam moved to excl ude al l ER 

404(b) evidence ,  excl ude or redact Brittany's 9 1 1 ca l l s ,  and  excl ude the text 

messages lead ing up  to the incident .  

Du ring d iscuss ion of the motions i n  l im ine ,  the tria l  cou rt reserved ru l i ng  on 

the text messages with i n  the 24 hours lead ing up  to the a ltercation ,  but ru led that 
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text messages made on the n ight at issue wou ld  be adm itted . With respect to the 

d rug abuse, the State argued , 

[Wi l l iam] , h imse lf, ta l ks about be ing wanted i n  the carte l and owing 
money to people i n  the carte l for d rugs .  In the text message 
exchange that is d isclosed in d iscovery in this case . . . .  

. . . and that's one of the th ings that they argue about i n  th is text 
message exchange ,  is the fact that he bel ieves people want to ki l l  
h im ,  part of t he  carte l ,  and  that he doesn' t  have money. 

However, the tria l  cou rt found that pr ior d rug use had not been proven by a 

preponderance of the evidence ,  and excluded it under ER 404(b) . The tria l  cou rt 

ru led the 9 1 1 ca l ls  fe l l  u nder the excited utterance exception to the hearsay ru le .  

However, g iven the tria l  cou rt's prior ru l i ng  about d rug use ,  it ru led "those 

comments shou ld be excised from the tape record i ng . "  Wi l l iam provided the tria l  

cou rt with l ine by l ine proposed redact ions to the 9 1 1 ca l l ,  specifica l ly argu i ng "a l l  

the stuff about the carte l ,  k i l led by people ,  a l l  of that wou ld be ER 403 , and we 

wou ld move to exclude it . "  The specific proposed redact ion at issue on appeal is 

shown by the fo l lowing stri keth rough text: 

L ike ,  I have every message from the last 24 hours from h im 
th reaten ing  to j ump off a bridge ,  th reaten ing to  ki l l  h imself, telling me 
that he's going to get shot by the cartel , te l l i ng me that he's go ing to 
get k i l led by peop le ,  that he made a m istake , to te l l i ng me,  l i ke , he is 
go ing to end my l ife . 

The tria l  cou rt accepted the redaction .  

At tria l , Brittany testified that Wi l l iam made th reats " [t]e l l i ng [her] that the 

carte l 's after h im . "  Wi l l iam did not object .  The State adm itted and pub l ished to the 

j u ry s ix exh ib its of text messages lead ing up to the incident .  When asked what 

th reats Wi l l iam made to Brittany wh i le the two were argu i ng i n  the car, Brittany 
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testified, "[l]t's really hard to remember exactly what he said, but the same things 

as the text messages, and saying, like ' I  have the cartel after me.' " Again,  William 

did not object. Brittany further stated she "felt fear, especially with the messages 

leading up to that, saying with his involvement of [the] cartel fo llowing h im,  and that 

he's going to be dismembered.'' William then objected based on ER 404(b), 

arguing "all of this" was excluded, and was overruled. 

Outside the presence of the jury, William argued he thought "the Court ruled 

all drugs were excluded, the stuff about the cartel was excluded, and it was [his] 

understanding the State wasn't going to be offering anything about the carte l.'' The 

trial court clarified it "did not rule that the threats leading up to this event was­

unsure where it occurred in time, but that there were threats that had led up to this 

event that were open-that were fa ir game.'' The trial court further stated ,  "The 

mention of the carte l ,  that was taken out [of] the transcript of the 91 1 cal l .  That 

was a 403 objection-the basis for that was a 403 objection. It was not a 404(b) .'' 

In response to inquiry from the court, the State affi rmed that mention of cartel was 

in text messages leading up to the event. Based on that affi rmation ,  the trial court 

stated it was adhering to its ru l ing, that the statements were relevant to what 

William was saying at the time and was relevant to the witness's frame of mind 

and whether her fear was reasonable, and "it's consistent with what I had ruled 

before , even though we took [mention of the cartel] out of the 91 1 call.' ' The trial 

court al lowed reference to the cartel because "all of that is informing her state of 

mind and for the reasons I've said now, and for the basis for [Brittany's] fear.'' 
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I n  clos ing , Wi l l iam argued , " [Brittany] a lso ta lked about a lot of other th ings 

that [are] embel l ished . She ta lked about the carte l .  That he was messag i ng her 

about the carte l . Where is that corroborat ion? Where is that message?" 

2 

To preva i l  on a c la im of prosecutor ia l  m isconduct ,  a defend ant has the 

bu rden of "showing the prosecutor's conduct was both improper and prejud ic ia l  i n  

t he  context of the  enti re tria l . "  Walker, 1 82 Wn .2d a t  477 . To  show prejud ice ,  the 

defendant must show a substant ia l  l i ke l i hood that the m iscond uct affected the j u ry 

verd ict .  G lasmann ,  1 75 Wn .2d at 704 .  

The tria l  cou rt ,  re lyi ng on the State's assertions that carte l activity was 

mentioned i n  the text messages lead ing up to the a ltercat ion , ru led that test imony 

of the carte l was adm iss ib le because it was re levant to Brittany's frame of m i nd 

and whether her fear was reasonab le .  The tria l  cou rt was with i n  its d iscret ion to 

adm it th is test imony because it was re levant to Brittany's percept ion of Wi l l iam's 

th reats . See State v .  Horn ,  3 Wn . App .  2d 302 , 3 1 0 , 4 1 5 P . 3d 1 225 (20 1 8) (a tria l  

cou rt's evident iary ru l i ng is reviewed for an abuse of d iscretion) . The text 

messages were adm itted and pub l ished to the j u ry; it wou ld not have been 

improper to a l low Brittany to testify about specific text messages . And i n  her 

test imony, Brittany ind icated the carte l reference was made as part of Wi l l iam's 

th reat i n  the charged incident .  The State's conduct d id  not v io late a pretr ial ru l i ng  

and was not m isconduct .  

However, ou r  record does not i nc lude the text messages that were adm itted 

in evidence ,  and we therefore cannot confi rm the accu racy of the State's i nd icat ion 
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to the tria l  cou rt that they inc luded a reference to the carte l . And du ring clos ing 

argument ,  Wi l l iam argued there were no messages d iscuss ing the carte l .  Wi l l i am 

asked the j u ry "Where is that corroborat ion? Where is that message?" If the  text 

messages d id not ment ion the carte l as the State represented , then part of the 

basis for the tria l  cou rt's app l icat ion of its ru l i ng wou ld  be underm ined . 

Even i n  that case , Wi l l iam wou ld fa i l  to show the requ is ite prejud ice .  

Brittany mentioned the carte l twice without Wi l l iam ra is ing an object ion . I t  was not 

unt i l  the th i rd ment ion of the carte l that Wi l l iam objected . Her  test imony to which 

Wi l l iam d id not object described the natu re of the th reats lead ing up  to the incident 

as opposed to any prejud ic ia l  pu rpose . Add it iona l ly ,  there is no substant ia l  

l i ke l i hood that the j u ry bel ieved Wi l l iam th reatened Brittany with the carte l ,  yet 

chose to convict h im of on ly m isdemeanor and not fe lony harassment .  Because 

Wi l l iam has not shown the necessary prejud ice ,  h is c la im fa i l s .  

IV 

Wi l l iam argues the tria l  cou rt's and prosecutor's errors are prejud ic ia l  i n  the 

agg regate . We d isag ree . 

U nder the cumu lative error doctri ne ,  we may reverse a defendant's 

convict ion when the comb ined effect of errors du ring tria l  effective ly den ied the 

defendant the i r  rig ht to a fa i r  tria l , even if each error stand ing a lone wou ld  be 

harm less . See State v .  Weber, 1 59 Wn .2d 252 , 279 , 1 49 P . 3d 646 (2006) . The 

doctri ne does not app ly where the errors are few and have l itt le or  no effect on the 

tria l 's  outcome. kl Because any error had no effect on the outcome of the tria l , 

we reject Wi l l iam's cla im .  
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V 

Wi l l iam argues h is conviction v io lates the F i rst Amendment because the 

State d id not present sufficient evidence that Wi l l iam conscious ly d isregarded a 

substant ia l  and unjustifiab le r isk that h is conduct wou ld cause harm to another, as 

requ i red in Counterman v.  Colorado ,  600 U . S .  66, 78 ,  1 43 S. Ct. 2 1 06 ,  2 1 6  L. Ed . 

2d 775 (2023) . We d isag ree . 

I n  Counterman , the U . S .  Supreme Court add ressed the demands of the 

F i rst Amendment in a crim ina l  p rosecution over a true th reat. The cou rt held that 

a state must prove that the defendant " had some understand i ng of h is statements' 

th reaten ing  character . "  600 U . S .  at 73 .  Th is is determ ined by "a recklessness 

standard . "  ill at 80 .  Exp la i n i ng its selection of the lowest crim ina l  mens rea it 

cons idered , the court defi ned th is " [ i ]n  the th reats context" as mean ing "that a 

speaker is aware 'that others cou ld regard h is statements as' th reaten ing v io lence 

and 'de l ivers them anyway. '  " ill at 79 (quot ing E lon is  v. U n ited States , 575 U .S .  

723 ,  746 , 1 35 S .  Ct. 200 1 , 1 92 L .  Ed . 2d  1 (20 1 5) (Al ita , J . ,  concu rri ng i n  part and 

d issenti ng i n  part)) . 

At ora l  argument, Wi l l iam confi rmed that he is not chal leng i ng the j u ry 

instruct ions under Counterman , but is chal leng ing on ly the sufficiency of the 

evidence .  Wash .  Ct. of Appeals oral  argument ,  State v .  Ra ins ,  No. 8387 1 -7- 1 

(September 27 ,  2023) , at 2 1  m in . ,  1 9  sec. to 2 1  m in . ,  37 sec. , https : //tvw.org 

/video/d ivis ion-1 -cou rt-of-appeals-202309 1 2 1 9/?eventl 0=202309 1 2 1 9 .  U nder 

the Fou rteenth Amendment ,  the evidence is sufficient if, after viewing the evidence 

i n  the l i ght most favorab le to the prosecution ,  any rat ional  trier of fact cou ld have 
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found the essent ia l e lements of the crime beyond a reasonable doubt. State v .  

Green ,  94  Wn .2d 2 1 6 , 22 1 , 6 1 6  P .2d 628  ( 1 980) (citi ng Jackson v .  Vi rg i n ia ,  443 

U . S .  307 , 3 1 9 ,  99 S. Ct. 278 1 , 6 1  L. Ed . 2d 560 ( 1 979) ) ,  overru led on other grounds 

QY Wash i ngton v .  Recuenco ,  548 U . S .  2 1 2 ,  1 26 S. Ct. 2546 , 1 65 L .  Ed . 2d 466 

(2006) . The State's evidence was sufficient to satisfy Counterman .  The evidence 

viewed i n  the l i ght most favorab le to the prosecution shows that i n  the midd le of 

the n ight Wi l l iam entered the property of Brittany's res idence agai nst instruct ions 

not to do so ,  bod i ly d ragged her i nto h is veh icle , p laced h is  hands around her neck, 

and warned he wou ld see her in the g rave . This is sufficient for a rationa l  tr ier of 

fact to fi nd he was aware others cou ld regard h is statements as th reaten ing 

v io lence and de l ivered them anyway. 

VI 

Wi l l iam argues the vict im pena lty assessment and DNA fee are no longer 

authorized i n  h is  case because of statutory amendments . The State concedes 

remand is appropriate to stri ke both fees .  We accept the State's concess ion , and 

remand accord i ng ly .  

We affi rm Wi l l iam's convict ion and remand for the tria l  cou rt to stri ke the 

vict im pena lty assessment and DNA fee .  

WE CONCUR:  
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